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Synopsis
Defendant was convicted in the Superior Court, Law Division, Hudson County, of armed robbery, robbery, armed burglary,
burglary, and possession of weapon for unlawful purpose, and he appealed. The Superior Court, Appellate Division, reversed,
281 N.J.Super. 285, 657 A.2d 462, and state petitioned for certification. The Supreme Court, Stein, J., held that: (1) prosecutor
had duty to present exculpatory evidence to grand jury only when prosecutor was informed of evidence that both directly
negated guilt of defendant and was clearly exculpatory, and (2) victim's recantation of accusations against defendant was not
clearly exculpatory.

Appellate Division reversed and matter remanded.
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Opinion
The opinion of the Court was delivered by

*221  STEIN, J.

This case presents issues concerning the existence and scope of a prosecutor's duty to present exculpatory evidence to a grand
jury. After a jury trial, defendant was convicted of armed robbery, robbery, armed burglary, burglary, and possession of a weapon
for an unlawful purpose. The Appellate Division reversed defendant's convictions, concluding that the trial court should have
dismissed the indictment because the prosecutor had failed to present to the grand jury evidence that the State's principal witness
had retracted her complaint against defendant. State v. Hogan, 281 N.J.Super. 285, 299, 657 A.2d 462 (1995). We granted the
State's petition for certification, 142 N.J. 458, 663 A.2d 1364 (1995), and now reverse.

I
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On the night of August 29, 1989, Elnora Daye was the victim of a robbery. At trial, the State contended that defendant, Benny
Hogan, Jr., was one of the two men who had broken into Daye's Jersey City house and had stolen Daye's credit cards and $290
in cash.

Daye's eyewitness testimony was the foundation of the State's case. She testified that at 11:30 on the night in question, she
and her four-year-old daughter were asleep in their upstairs bedrooms when Daye was awakened by noise coming from the
first floor. Daye ignored the noise at first, but when she heard someone shatter the glass of a window pane, she went into her
daughter's room and woke up her daughter. Daye and her daughter then sat on the top step of the stairs that separated the two
stories in the house and listened to the noises made by intruders who had entered the house and were walking around in the
darkness of the first floor.

Eventually, one of the perpetrators turned on the first-floor lights, and Daye saw two men standing at the bottom of the stairs.
One of the men walked up the stairs while the second perpetrator, identified at trial as defendant, instructed Daye to make it
easier on herself by handing over her valuables. When Daye responded *222  that she had no valuables, defendant repeated his
demand. At that point, defendant's accomplice, who had reached the top of the stairs, pulled out a gun and placed it to the head
of Daye's daughter. Daye told the men that whatever she had of value was in her pocketbook in her bedroom. Defendant walked
up the stairs and entered the bedroom. He emerged moments later, and the two perpetrators left the house. As they walked out,
Daye warned them that she would remember their faces.

Daye went to the window to watch the perpetrators leave her property. Defendant drove off in a car that was parked to the rear
of Daye's driveway. Because of street lights in the area, Daye was able to discern the license-plate number of the car. She wrote
the number on a piece of paper but subsequently lost the paper. Defendant's accomplice did not enter the car with defendant,
electing instead to leave the area on foot.

Overcome with fear, Daye returned with her daughter to their seat on the top step of the stairs. They remained there awake
all **536  night, Daye clutching a knife in her hands. Daye subsequently went through her belongings and determined that
defendant had stolen credit cards and approximately $290 from her pocketbook.

The day after the robbery, Daye was standing in front of her house talking to a friend when she saw defendant's car across the
street. Defendant was sitting in the car. Daye asked her friend if he knew the man in the car and he answered that he had met
the man in prison, and that his name was Benny Hogan. Daye's friend then approached defendant and began talking to him.
Daye accompanied her friend and stared at defendant while defendant and Daye's friend spoke. Defendant soon interrupted the
conversation and asked Daye why she was staring at him. When Daye accused defendant of having robbed her the previous night,
defendant denied the allegation. Daye told defendant that she remembered his car and had recorded its license-plate number on
a piece of paper. In response, defendant claimed that he had loaned his car to his cousin the previous night, and that he would
not have done so if he had known that his cousin was planning on *223  robbing someone. However, Daye, who recognized a
distinctive scar on the side of defendant's face, remained convinced that defendant was one of the men who had robbed her.

After her conversation with defendant, Daye went back into her house and telephoned the police. When the police arrived, Daye
told them of the robbery and of her recent discussion with defendant. Daye then accompanied the officers to the police station,
where she picked defendant's picture out of a book of photographs. Jersey City police officers arrested defendant the following
day. Defendant's accomplice was never apprehended.

On January 12, 1990, defendant was indicted on one count of robbery and one count of burglary. Because defendant was on
parole after having recently been released from prison, the Parole Board began taking steps to revoke defendant's parole and
to require him to finish the sentence he had been serving for armed robbery, robbery, and possession of controlled dangerous
substances.
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Daye had given to the representatives from the prosecutor's office and at the parole revocation hearing. The State contended
that the recantation was of minimal significance because Daye had been “forced, coerced, threatened and harassed into giving
that statement.”

*226  The trial court denied the motion to dismiss. The court noted that the role of the grand jury is a limited one, and that a
grand jury proceeding is not an adversarial contest. The court concluded that the reliability of Daye's complaint and retracted
recantation was an issue properly reserved for the petit jury. The court also questioned the exculpatory value of the recantation
evidence, noting that if the grand jury had been informed of the recantation and the circumstances surrounding the recantation
it might have charged defendant with additional crimes.

Defendant was tried before a jury on June 27 and 28, and July 1 and 2, 1991. Defendant did not testify, choosing instead to
focus on impeaching Daye's credibility. The court admitted into evidence Daye's recantation, the retraction of the recantation,
and Daye's explanation of the reasons for the recantation.

The jury found defendant guilty of all charges except unlawful possession of a weapon, which the trial court had dismissed,
and aggravated assault. As a repeat Graves Act offender, defendant was sentenced on Count 1 to a fifty-year prison term with
sixteen and two-thirds years of parole ineligibility. **538  On Count 3, the court sentenced defendant to a concurrent prison
term of fifteen years, with five years of parole ineligibility. The court merged the remaining counts into either Count 1 or Count
3 for sentencing purposes.

On appeal, defendant raised nine points of error. See 281 N.J.Super. at 292–93, 657 A.2d 462. The Appellate Division agreed with
defendant's contention that the trial court should have dismissed the indictment because of the State's failure to present Daye's
recantation to the grand jury as exculpatory evidence. Id. at 299, 657 A.2d 462. Accordingly, the panel reversed defendant's
conviction. Ibid. The court relied on the standard set forth in State v. Smith, 269 N.J.Super. 86, 634 A.2d 576 (App.Div.1993),
certif. denied, 137 N.J. 164, 644 A.2d 612 (1994), under which prosecutors are obligated to inform a grand jury of any evidence
that is “ ‘clearly exculpatory’ ” or that “ ‘directly negates [the] guilt’ ” of the accused. Hogan, supra, 281 N.J.Super. at 295,
657 A.2d 462 *227  (quoting Smith, supra, 269 N.J.Super. at 97, 634 A.2d 576). The court concluded that the prosecutor had
breached that duty, because Daye's recantation was evidence that, if believed, would establish in itself that defendant had not
committed the robbery. Id. at 296, 657 A.2d 462. The court found fault with the prosecutor for “using the grand jury as its
‘playtoy’ ” and dismissed the indictment without prejudice. Id. at 299, 657 A.2d 462 (quoting State v. Engel, 249 N.J.Super. 336,
359, 592 A.2d 572 (App.Div.), certif. denied, 130 N.J. 393, 614 A.2d 616 (1991)). In view of its ruling, the court determined
that it need not address defendant's remaining eight contentions. Ibid.

II

 “The grand jury has always occupied a high place as an instrument of justice in our system of criminal law....” State v. Del
Fino, 100 N.J. 154, 165, 495 A.2d 60 (1985); accord State v. Murphy, 110 N.J. 20, 36, 538 A.2d 1235 (1988). Indeed, our State
Constitution guarantees the grand jury a central role in the enforcement of the criminal law of this State:

No person shall be held to answer for a criminal offense, unless on the presentment or indictment of a grand jury, except in
cases of impeachment, or in cases now prosecuted without indictment, or arising in the army or navy or in the militia, when
in actual service in time of war or public danger.

[N.J. Const. art. I, ¶ 8.]

To fulfill its “constitutional role of standing between citizens and the state,” Del Fino, supra, 100 N.J. at 164, 495 A.2d 60, the
grand jury is asked to determine whether “a basis exists for subjecting the accused to a trial.” Trap Rock Indus., Inc. v. Kohl,
59 N.J. 471, 487, 284 A.2d 161 (1971), cert. denied, 405 U.S. 1065, 92 S.Ct. 1500, 31 L.Ed.2d 796 (1972). Specifically, the
grand jury must determine whether the State has established a prima facie case that a crime has been committed and that the
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 Applying the standard we have adopted to the case at hand, we entertain no doubt that the trial court properly denied defendant's
motion to dismiss the indictment. The State was not obligated to inform the grand jury of Daye's recantation because evidence
regarding the recantation would not have been “clearly exculpatory.”

 “[R]ecantation testimony is generally considered exceedingly unreliable.” 58 Am.Jur.2d “New Trial” § 440 (1989); accord
State v. Carter, 69 N.J. 420, 427, 354 A.2d 627 (1976); State v. Baldwin, 47 N.J. 379, 400, 221 A.2d 199, cert. denied, 385 U.S.
980, 87 S.Ct. 527, 17 L.Ed.2d 442 (1966). Partly because recantations are often induced by duress or coercion, 58 Am.Jur.2d,
supra, § 440, the sincerity of a recantation is to be viewed with “extreme suspicion.” United States v. Santiago, 837 F.2d 1545,
1550 (11th Cir.1988). Moreover, prior to the second grand jury proceeding, Daye retracted her recantation and explained under
oath the intimidation and threats that earlier had frightened her into recanting her complaint. See United States v. Gaffney, 689
F.Supp. 1580, 1583 (M.D.Fla.1988) (noting that retraction of recantation renders prior recantation a nullity and restores effect
of original allegations); Engel, supra, 249 N.J.Super. at 384–87, 592 A.2d 572.

Daye's recantation may be pertinent to her credibility as a witness to the events in question. However, in view of the
generally unreliable nature of recantation testimony, the circumstances surrounding Daye's recantation, and her retraction of
the recantation, we are convinced that this recantation evidence could not conceivably be considered sufficiently reliable to be
“clearly exculpatory.” To the contrary, Daye's recantation was highly unreliable evidence. See People v. Dillard, 214 A.D.2d
1028, 627 N.Y.S.2d 184, 184 (1995) (holding that prosecutor's failure to *240  inform grand jury of witness's recantation of prior
allegations against defendant did not require dismissal of indictment, because “[s]uch evidence merely relates to credibility”).
The recantation did not affect the State's prima facie case of guilt against defendant, and thus the prosecutor did not commit
misconduct in not revealing the recantation to the grand jury. Determining the impact of Daye's recantation on the State's case
against defendant was a responsibility properly reserved for the petit jurors, who heard all the evidence and found defendant
guilty beyond a reasonable doubt of five of the charged offenses.

**545  IV

The judgment of the Appellate Division is reversed. The case is remanded to the Appellate Division for consideration and
disposition of defendant's remaining contentions.

For reversal and for remandment—Chief Justice WILENTZ, and Justices HANDLER, POLLOCK, O'HERN, GARIBALDI,
STEIN and COLEMAN—7.

Opposed—None.

All Citations
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